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Mntteb States Court of Appeals; | 

District of Columbia 


No. 9175 


J. Wilson Turner, 

Washington Highlands Construction Company 

a corporation, 

Claire Kennedy, 

Jesse W. Rawlings, Trustee, 

Donald S. Nash, Trustee, 

Appellants, 
v. 

Marie McC. Deming, 

John R. Shields, 

Harvey L. Cobb, 

Appellees 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

Appellants (who were the defendants in the District 
Court) appeal from a final decree (App. p. 3S) of the 
District Court of the United States for the District of 
Columbia entered upon appellees’ motion for summary 
■judgment on the pleadings (App. p. 2G). 
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The action being one for the removal of clouds upon 
title to real estate, the District Court had jurisdiction. 
Sec. 11-301, 1940 D. C. Code. The pleadings consisted of 
a complaint (App. p. 3), an amended complaint (App. p. 
23), a counterclaim (App. p.12) and a cross-complaint 
(App. p. 14). This Court has jurisdiction of this appeal. 
Sec 17-101, 1940 D. C. Code. 


STATEMENT OF THE CASE 

For convenience, the parties will be described as they 
appeared in the District Court. 

In the year 1863 C. Deming, the record owner of Lot 
2 Square 1079, which was then and still is a vacant and 
unoccupied lot, died intestate in the District of Columbia. 
There were no administration proceedings upon his es¬ 
tate (App. 5). Until last year—81 years after Deming’s 
death—his heirs paid no attention to the lot or its owner¬ 
ship. See Knox v. Gaddis, 1 App. D. C. 336. 

In the meantime, on three occasions, the Commissioners 
of the District of Columbia sold and conveyed the lot for 
delinquent taxes, and besides, Louisa J. Sanford gained 
title by adverse possession (App. 6) for she regularly 
paid the taxes for fifteen consecutive years, during which 
period the lot was assessed in her name as owner and no 
other persons exercised acts of ownership over it. See sec. 
16-515, 1940 D. C. Code. Faulks v. Sch rider, 72 T T . S. 
App. D. C. 308, 114 F. (2) 587 (Note 14). 

The first tax deed, in 1903, was issued (App. 4) to 
Michael I. Weller pursuant to sale of the lot for the 1898 
taxes. This tax title is owned by defendant Washington 
Highlands Construction Company who holds it for the 
use of the defendant .T. Wilson Turner (App. 10). 
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The second tax deed, in 1904, was issued (App. 3) to 
Louisa J. Sanford pursuant to sale of the lot for the 1001 
taxes. This tax title is owned by defendant J. Wilson 
Turner who obtained it by grant (App. 7). 

The third tax deed, in 1937, was issued (App. 8) to E. N. 
Black pursuant to sale of the lot for the 1934 taxes. This 
tax title is owned by the third-party defendant Harvey 
L. Cobb (App. 9). 

Notwithstanding this, the Deming heirs set out to regjain 
ownership (and possession) of the lot. Their first step 
(App. 7) was to convey the lot to plaintiff Deming in jfee 
so as to center in her their professed ownership, pnd 
their second step was to have plaintiff Shields contrjact 
with the third-party defendant Cobb for the purchase 
of the Black tax title which Cobb owns. (App. 23). 

Thereupon, in March 1945, plaintiff Deming, armed \j’ith 
the ostensible proprietary title, and plaintiff Shields armed 
only with a contract to purchase the Black tax title, tiled 
this action (App. 3) against defendants to annul the Weper 
tax deed and the Sanford tax deed and the titles of |the 
defendants flowing from them. Plaintiffs did not, hpw- 
evor, claim or assert that the Weller tax deed or the Stan¬ 
ford tax deed is null and void on the ground of non-cpm- 
pliance by the municipal authorities with “statutory j re- 
ouirements”, nor seek their cancellation upon such groqnd. 
Such an allegation would require plaintiffs to specify tpeir 
grounds of attack. Moreover, they would be require^ to 
tender, with interest, all taxes paid by Weller and jthe 
Sanfords up to 1934. Sec. 47-1007, 1940 D. C. Code. 

Before receiving his tax deed in 1903, Weller, by sec. 
47-1003, 1940 D. C. Code, was required to pay all delin¬ 
quent taxes against the lot. While the pleadings do not 
show the aggregate amount of taxes Weller paid, or for 
what delinquent years prior to 1898 he paid (there is no 
pretense by the plaintiffs that the Deming heirs ever paid 
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a penny in taxes), the pleadings do show that the San¬ 
to rds paid taxes for thirty-three years continuously (App. 
*). 

Plaintiff Deming founds her case upon the allegation 
that she “is the sole owner in fee of the record or pro¬ 
prietary title”, and plaintiff Shields founds his case upon 
the allegation that he “is the owner of the last and only 
valid existing tax title to said real estate, and based upon 
a deed from the Commissioners of the District of Columbia 
to one E. N. Black, dated December 3, 1937”. And plain¬ 
tiffs jointly found their case upon the allegation that “by 
joining and combining their respective interests and titles 
in and to said real estate have between them a good and 
complete title in fee to said real estate.” (App. 3-4). 

The gravamen of the plaintiffs’ case (App. p. 3) is 
that since the lot “was duly and lawfully sold and con¬ 
veyed by said Commissioners to E. N. Black, all pro¬ 
visions of law being duly complied with”, the Black tax 
deed extinguished the Weller and Sanford tax titles and the 
titles of the defendants springing from them. Their prem¬ 
ise would be true if the Black tax deed were valid, i. e., 
issued “in compliance with statutory requirements”, for 
it is the law that ‘‘title evidenced by a tax deed given in 
compliance with statutory requirements expunges all the 
interests which spring from the record title and vests 
in the holder a new and complete title in fee simple.” 
Miller Development Co. v. Em ip Properties Corpora Ho;,, 
77 IT. S. App. D. C. 205. 134 F. (2) 30. 

Defendants not only denied the validity of the Black- 
tax deed but they affirmatively charged (App. S-9) that 
it is invalid for the reason that the taxes for the year 
1934, for which the lot was sold and conveyed to Black, 
were assessed in the name of Louisa J. Sanford as ov'uer 
of the lot, when, in truth and in fact she was then dead 
and had been dead for thirteen years prior to the date 
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of that assessment, and that her Will devising the lot to 
her four children by name, as tenants in common, wajs pro¬ 
bated in the District of Columbia in 1920, of whi<jffi the 
Assessor of taxes had due official notice (App. 6). 

Upon this showing of the invalidity of the Bla<j?k tax 
deed, the defendants asked the District Court to jiecree 
it null and void (App. 13). 

Defendants, proceeding upon the theory that the Black 
tax deed is invalid for the reason stated, alleged (App. 
6) in their verified pleadings (1) that in 1903 the ld>t was 
conveyed by the Commissioners of the District of (tolum- 
bia to Louisa J. Sanford in fee; (2) that Louisa J. San¬ 
ford, in addition, acquired title by adverse possession; 
(3) that Louisa J. Sanford died in 1920 seized of her tax 
and possessory titles and that by her Will probated in 
1920 in the District of Columbia she devised the lot in fee 
to her children as tenants in common; and (4) that in 
1942 the Sanfords, for a consideration of $1200.00, sold and 
conveyed the lot to defendant J. Wilson Turner (Ajpp. 7) 
who borrowed the money for this purpose from defendant 
Kennedy and secured its payment by a deed of tnust to 
defendants Rawlings and Nash, trustees (App. 10)J This 
deed of trust is the one which the plaintiffs believe contains 
“untrue and false statements as to consideration and 
nmount purporting to be secured thereby.” (App. p. 4). 

Upon this showing of the title in defendant Turner, the 
defendants asked the District Court to decree th^t the 
Commissioners’ deed to Louisa J. Sanford vested |n her 
a new and complete title in fee simple and extinguished 
the proprietary title of the heirs of C. Doming. (App. 
12-13). 

Defendants having shown that in 1944 Harvey L.j Cobb 
acquired (App. 9) the Black tax title and that therefore 
he—not Shields—was the real party in interest, Coh|b was 
made a third-party defendant (App. 14). 
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Defendant J. Wilson Turner, reiterating his ownership 
of the lot and the invalidity of the Black tax deed upon 
the ground already stated, asked the Court through the 
cross-complaint against Cobb (App. 15-19) to declare the 
Black tax deed null and void and to remove it and Cobb's 
interest under it. from his. Turner’s, title to the lot (App. 
18-19). 

It may here be stated that in their answers to the coun¬ 
terclaim and cross-complaint, neither the plaintiffs Doming 
and Shield, nor Cobb, impunged the integrity of the San¬ 
ford tax title or the Sanford possessory title. 

In October 1945, the plaintiffs Doming and Shields and 
the third-party defendant Cobb, acting collectively, moved 
for “summary judgment on the pleadings”, (App. 2G) 
thereby admitting as true the pertinent allegations of the 
defendants > verified answer, counterclaim and cross-com¬ 
plaint. See Williams r. Kolb , 79 V. S. App. D. C. 253, 145 
F. (2) 344. 

Upon the filing of the District Court’s opinion (App. 
32-37) which, in effect, found that the plaintiffs Deming 
and Shields and third-party defendant Cobb owned the lot, 
the District Court entered a final decree (App. 3S) grant¬ 
ing the motion and awarded the plaintiffs and Cobb—as 
owners—the relief prayed in the complaints. It is from 
this decree that the appellants have appealed, and super¬ 
seded the decree. 


POINTS RELIED ON BY DEFENDANTS UPON THEIR 
APPEAL TO THE UNITED STATES COURT OF AP¬ 
PEALS FOR THE DISTRICT OF COLUMBIA FROM 
THE FINAL JUDGMENT ENTERED HEREIN ON NO¬ 
VEMBER 30,1945. 


Point 1. The District Court erred in granting to the 
plaintiffs and the third party defendant, either collectively 
or singly, the relief they demanded. 



Point 2. The District Court erred in adjudging that £he 
assessment of the real estate in the name of Louisa J. San¬ 
ford, as owner, for the taxes for the year ending June 30, 
1934, complied with Sec. 701, Title 47, 1940 D. C. Codq. 

Point 3. The District Court erred in adjudging t^iat 
following the probate of the Sanford Will, the Assessor 
could lawfully assess the real estate to and in the namp of 
Louisa J. Sanford as owner. 

Point 4. The District Court erred in adjudging ^hat 
the Commissioners’ deed to E. N. Black was lawful and 
valid. 


Point 5. The District Court erred in adjudging that the 
Commissioners’ deed to E. N. Black vested in Black a pew 
and perfect title in fee simple to the real estate. 


Point 6. The District Court erred in adjudging fhat 
the Commissioners’ deed to E. N. Black expunged find 
extinguished the titles, interests and estates of the defen¬ 
dants in the real estate. 


Point 7. The District Court erred in adjudging that 
the deeds of the Commissioners to Weller and Sanford, 
the deed of trust given by Turner, and all estates and 
interests of the defendants based thereon, are invalid 
and void and constitute clouds upon the real estate. 


Point 8. The District Court erred in decreeing the can¬ 
cellation of the Commissioners’ deeds to Weller and $an- 
ford. the deed of trust given by Turner, and the interests 
and estates of the defendants in the real estate, andj re¬ 
moving the same as clouds against the real estate. 


Point 9. The District Court erred in not denying the 
motion for summary judgment upon the pleadings on the 
ground that the defendant, J. WTlson Turner, is the owner 
in fee of the real estate, subject to the deed of trust, jnnd 
that he is entitled to the relief sought in his verified plead- 
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Point 10. The appealed decree being erroneous in law 
and in equity, it should be reversed and the District Court 
instructed to enter judgment in favor of the defendant, J. 
Wilson Turner, for the relief prayed by him. 

SUMMARY OF ARGUMENT 

The pivotal question is who owns the lot. Does Cobb 
own it through the Black tax deed; if not, Turner owns 
it through the Sanford tax deed and her possessory title, 
[f Cobb owns the lot, then the source of his title, namely, 
the Black tax deed, extinguished all prior titles howsoever 
created and acquired. On the other hand, if Turner owns 
the lot, then the source of his title, namely, the Sanford 
titles, extinguished the proprietary title of the heirs of C. 
Deming. Whether Cohh owns the lot depends upon the 
validity of the Black tax deed. See Bnrsey e. Lyon , 32 
App. D. C. 231, 241. 

The Black tax deed is invalid for the reason that the 
lot was sold and conveyed to Black for the 1934 taxes 
assessed in the name of Louisa J. Sanford, as owner of 
the lot, when in truth and in fact she was dead when the 
assessment was made and had been dead for thirteen 
years, and her Will devising the lot to her children as 
tenants in common was probated in the District of Colum¬ 
bia in 1920, of which the Assessor had actual official notice 
at that time. 

If the Black tax deed is invalid, then, concededly, Turner 
owns the lot for it cannot be disputed that the source of 
his title, namely, the Sanford tax deed and the Sanford 
possessory title, stand unimpugned. Their validity was 
affirmatively asserted by Turner not only against the plain¬ 
tiffs but against Cobb too, and they remain impregnable. 
(The Weller tax title was, of course, displaced by the 
Sanford tax title, and while Turner controls it, it is not 
the source of his ownership.) 
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ARGUMENT 


Who owns the lot, i.e., who has lawful title? This is 
solely a question of law on the pleadings. 

Plaintiff Derning has no title. She did not own the 
Black tax title. Nor did she get title through the deeds 
from the Derning heirs because their title stood diverted 
through two independent sources, viz: 

(1) By the unimpugned Commissioners deeds to Weller 
in 1903 and to Sanford in 1904: the law being that “title 
evidenced by a tax deed given in compliance with statutory 
requirements expunges all the interests which spring from 
the record title and vests in the holder a new and com¬ 
plete title in fee simple.” Miller Development Co[ v. 
Fvmig Properties Corporation, 77 U.S. App. D. C. 205, j 134 
F.(2d) 36. 

(2) By Sanford’s adverse possession. It is unconjtro- 
verted that Louisa J. Sanford, prior to her death in 1920, 
regularly paid the taxes for fifteen consecutive years and 
that during that time the lot was assessed in her name as 
owner and no other person exercised acts of ownership 
over it. Sec. 16-515, 1940 D. C. Code. Faulks r. Sch rider. 
72 TT.S. App. D.C. 308. 114 F.(2) 587 (Note 14). 

Plaintiff Shields has no title. The most he holds isj an 
option-contract with Cobb to buy the Black tax title (and 
its exercise is contingent upon the Black tax deed b<dng 
valid. 

The third-party defendant Cobb has no title. In oijder 
for the Black tax deed to displace the Sanford titles jand 
to vest in Cobb, as holder, “a new and complete title in fee 
simple”, the “statutory requirements” supporting it had 
to be observed and complied with, else if is null and void. 
Kami r. King, 25 App. D. C. 182: Bvrsey r. Lyon, ante .j 
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The Black tax deed is null and void for the reason that 
the lot was assessed for the 1934 taxes in the name of' 
Louisa J. Sanford “as owner” when in truth and in fact 
Louisa J. Sanford had then been dead thirteen years and 
her Will “transferring" the ownership of the lot to her 
children by name, as tenants in common, was probated 
in the District of Columbia in 1920, of which the Assessor 
had actual official notice at that time. 

The Statute involved, Section 47-701, 1940 D. C. Code, 
provides: 

* * All real property in the District of Columbia, except 
as hereinafter provided, shall be assessed in the name 
of the owner, or trustee or trustees of the owner there¬ 
of. All undivided real property of a deceased person 
may be assessed in the name of such deceased persons 
until the same is divided, according to law, or has 
otherwise passed into the possession of some other 
person or persons; and all real property, the owner¬ 
ship of which is unknown, shall be assessed ‘owner 
unknown.’ “ 

This Statute defines the duty and limits the authority of 
the Assessor of taxes. Its main purpose is to legalize as¬ 
sessments where made in names of deceased owners, which 
otherwise would be void, until the new ownership becomes 
known to the Assessor through probated Wills or other 
ascertainable channels. Until then , the property of a de¬ 
ceased owner remains “undivided” on the assessment, 
books for the purposes of assessment and taxation. 

That this is the intent and meaning of the Statute is 
clear, otherwise there would be no reason for the pertinent 
Statute, sec. 47-403, 1940 D. C. Code, which requires the 
Commissioners of the District of Columbia to furnish the 
Assessor of taxes, for “entry on his records”, a “daily 
transcript” of lands “transferred” by probated Wills. 

Indeed this interpretation has already been given the 
Statute, for forty years ago, in the case of an improved 
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and occupied lot, where the owner had died intestate and 
the new ownership was ascertainable by inquiry at the 
premises, this Court held invalid an assessment mad^ in 
the deceased owner’s name. Kann v. King, ante. 

And recently, in the case of unimproved and unoccupied 
lots (and where, consequently, the new ownership was not 
ascertainable by inquiry at the premises) where the Own¬ 
ers had left Wills which were not immediately probated, 
this Court held valid the assessments made in the namfe of 
the deceased owners before their Wills were probated. 
Miller Development Co. v. Emig Properties Corporation, 
ante. 

The rulings of the Court were: 

“It was proper for the Commissioners of the District 
of Columbia to assess the lots for the 1922 taxes in the 
names of the deceased owners, because the Wills had 
not then been probated, and it is not shown that the 
Commissioners were given notice of their deaths; or 
who were to be owners under their Wills. ” (Italics 
supplied) 

Again: 

Note 7: “Except for the intervening tax deed the as¬ 
sessor would be required to ascertain the real owners 
following the dates the Wills were probated through 
the channels provided by Statute, sec. 47-403, D. C. 
Code 1940.” (Italics supplied) 

And again: 

Note 3: “ Until the Wills have been probated in the 
District, or notice has been given the Assessor in 
some manner, or the property has passed into the 
possession of other persons. Section 47-701 does not 
require the assessment in the names of the deceased 
owners to be declared invalid.” (Italics supplied) 

But in the present case, Section 47-701 does require the 
1934 assessment to be declared invalid because the | As¬ 
sessor had actual official notice* in 1920 from tiie Cpurt 
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records and “daily transcript*’ that Louisa J. Sanford 
had died September 3, 1920, and lie also knew from the 
same sources the names of those to whom she had by pro¬ 
bated Will “transferred” the ownership of the lot. Having 
this knowledge, the Statute mandatory required the As¬ 
sessor to thereafter assess the lot in the names of its true 
owners. 


n. 

In the District Court the appellants urged (App. 31) 
that following the probate of the Sanford will in 1920, it 
was the mandatory duty of the Assessor to assess the 
lot in the names of its living owners, but the District Court 
thought otherwise, saying: 

‘‘Until a partition takes place [among the devisees 
named in the Will] or there is a conveyance by the 
tenants in common [the owners named in the Will] 
vesting the entire title in one person, the property 
remains undivided in the eyes of the law.” (App. 36) 

But in the Miller Development Company case, ante, 
neither the Wright Will nor the Campbell Will “vested 
the title in one person.*’ The Wright Will vested the title 
in a life tenant with remainder in fee to two parties, while 
the Campbell Will vested the title in a life tenant with 
remainder in fee to a trustee. 

Moreover the ruling of the District Court is in direct 
conflict with what this Court ruled in the Miller Develop¬ 
ment Company case, ante, where, in speaking of the Wright 
and Campbell Wills, it was said: 

“• * * the Assessor would be required to ascertain 
the real owners following the dates the Wills are 
probated through the channels provided bv the Stat¬ 
ute.'” S. 47-403 D. C. Code. 1940. 
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III. 

i 

i 

i 

Inasmuch as the Black tax deed is null and void, it re¬ 
sults that Turner’s title and possession remain unimpaired 
and unaffected by it. Therefore, Turner, as true owne^, is 
entitled to have the Black tax deed and Cobb’s interest 
under it cancelled and removed as clouds on his title. 

We conclude, therefore, that the appealed decree should 
be reversed, and upon reversal appellants ask the Court to 
direct the District Court to enter a decree cancelling the 
Black tax deed and the interest of Cobb; Turner, of course, 
to remit to Cobb, with interest, the taxes Black and Cobb 
have paid. See Lucks v. Christman , 42 App. D. C. 326; 
Knox v. Gaddis, 1 App. D. C. 336. 

Respectfully submitted, 

George C. Gkrtman, 

Attorney for Appellants, 
730 15th Street, X. W. 
Washington, D. C. 
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Complaint to Remove 
Clouds from Real Estate Title 

i 

« 

1. This court has jurisdiction over the subject matter 

of this civil action under Sections 301 and 325 of Title ill of 
the District of Columbia Code, (1940 edition). j 

i 

2. The plaintiff, Marie McC. Deming, is the sole oVner 
in fee simple of the record or proprietary title to Original 
Lot numbered Two (2) in Square numbered Ten hundred 
and seventy-nine (1079) located in the District of Colum¬ 
bia; and the plaintiff, John R. Shields, is the owner oi[ the 
last and only valid existing tax title to said real estate, 
and based upon a deed from the Commissioners of the 

District of Columbia to one E. N. Black, dated De- 
2 cember 3, 1937, and recorded in Liber 7181 at folio 
241 of the land records of the District of Colunibia. 
That the said real estate was duly and lawfully sold and 
conveyed by said Commissioners to the said E. N. Black, 
all provisions of law being duly complied with, and the 
holders of the said tax title of said E. N. Black have ]>aid 
all taxes and public charges thereon since said sale and 
conveyance; and the plaintiffs by joining and combining 
their said respective interests and titles in and to s^aid 
real estate have between them a good and complete record 
title in fee simple to the said real estate. 

3. That the defendant, J. Wilson Turner, claims an 
interest in said real estate, basing his alleged claim upon 
a tax deed from the said Commissioners of the District 
of Columbia to one Louise A. Sanford, dated October 5, 
1904, and recorded in Liber 2843 at folio 348 of said lpnd 
records, the said Turner claiming to have such interest 
as the said Sanford had under said tax deed to her. 

4. That the defendant. Washington Highlands Con¬ 
struction Company, claims an interest in said real estate, 
basing its alleged claim upon a tax deed from said Copi- 
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inissioners to one Michael I. Weller, dated February 27, 
1923, and recorded in Liber 2731 at folio 166 of said land 
records, it claiming to have such interest as the said Weller 
had under said tax deed to him. 

5. That the interest of both of said defendants, J. 
Wilson Turner and Washington Highlands Construction 
Company, under the said tax deeds to the said Sanford 
and Weller, respectively, have long since been extinguished 
and expunged under the law through their failure to pay 
the taxes assessed against said real estate, and the sale for 
delinquent taxes and the deed subsequent thereto to the 
said E. N. Black aforesaid, which is now the only valid 
tax lien or tax title affecting said real estate and outstand¬ 
ing against the same. 

6. That the defendant, Claire Kennedy, is sued herein 
as the party allegedly secured under a certain deed of 

trust made by the said defendant, J. Wilson Turner 
3 and wife Juanita A. Turner, dated March 11, 1942, 

and recorded March 24, 1942, among said land rec¬ 
ords in Liber 7735 at folio 3S7, and which the plaintiffs 
believe contains untrue and false statements as to the 
consideration and amount purporting to be secured there¬ 
by; the defendants, Jessse W. Rawlings and Donald S. 
Nash, being sued as the trustees named in said deed of 
trust, the validity of which is dependent upon the extinct 
interest of the said J. Wilson Turner and is therefore void 
and of no effect against the said real estate. 

7. That the plaintiffs have a purchaser for said real 
estate, but by reason of the fact that the said extinct tax 
claims and deed of trust based thereon appear as liens 
of record against said real estate and cloud plaintiffs’ 
title thereto, the said real estate is not marketable until 
said clouds are removed from the said land records and 
declared invalid and of no effect as to said real estate by 
.judgment of this court. 
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Wherefore plaintiffs demand: 

1. That this court by its judgment order adjudge and 
declare the said tax liens of the respective defendants, 
including the said deed of trust, to be invalid and of no 
effect, and that said real estate be relieved, released |and 
discharged from the effect and operation thereof. 

2. That the plaintiffs have such other and further judg¬ 
ments and orders as the nature and exigencies of the ease 
may require. 

John U. Gardiner, 

Attorney for Plaintiffs , 
Room 1030, 

Woodward Building. 


4 Answer of the Defendants to the Complaint 

1. Jurisdiction of the Court is admitted. 

2. Defendants deny the allegations of paragraph 12. 

Heretofore, by deed dated May 17, 1854 and recorded 
June 26, 1854 in Liber J.A.S. 79 folio 307, C. Deming 
acquired from the United States, for $4G.S0, a fee siijnple 
title to Lot 2 in Square 1079, which then and now is; an 
unimproved and vacant parcel of land. 

C. Deming died in 1863 seized and intestate thereof. 
There were no proceedings upon his estate in the Courts 
of the District of Columbia, administration or other- 

5 wise, and no conveyances of record until 1944, giv¬ 
ing the names of those who, as heirs, succeeded to 

his ownership of the land. 

During the year 1901, the municipal authorities of the 
District of Columbia sold the land for the taxes levied 
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against it for the fiscal year ending June 30, 1900, asses¬ 
sed in the name of C. Deming, as owner, and thereafter, 
pursuant to the sale, the Commissioners of the District 
of Columbia, pursuant to statutory law, by deed dated 
October 5, 1904 and recorded October 12, 1904 in Liber 
2S43 folio 34S, conveyed the land to Louisa J. Sanford, 
'fhe Statute under which the deed was issued provides 
that said deed “shall be admitted and held to be prima 
Facie evidence of a good and perfect title in Fee simple’* 
to the land conveyed. 

Moreover, defendant J. Wilson Turner avers that for 
fifteen years preceding her death, the said land was asses 
sed in the name of Louisa J. Sanford as owner and she 
regularly paid the taxes those years, that during those 
years no other persons, by act or deed, exercised control 
over the land, and that these circumstances, in law, were 
the equivalent of her possession of said land by enclosure 
and vested in her title of the land by adverse possession 
against all persons claiming under or through said C. 
Deming. Therefore, at her death, Louisa J. Sanford also 
owned the land by adverse possession. 

Defendants aver that the title and possession thus ac¬ 
quired by Louisa J. Sanford expunged all the interests 
and estate in said property of those claiming under and 
through C. Deming, and vested in her a new and complete 
title to the land in fee simple. 

Louisa J. Sanford died September 3, 1920, seized and 
possessed of said land in fee simple. By her Will 
6 dated June 25, 1919, and admitted to probate and 
record September 16, 1920 by the Probate Division 
of this Court in Administration Cause 27369, Louisa J. 
Sanford devised said land, in fee, to her children, Etta 
Sanford Garber, Amo Sanford McKee, Bertha A. Sanford 
and Don A. Sanford, Junior. 
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Don A. Sanford, Junior, died intestate on the 24th day 
of November, 1923, leaving Phyliss G. Sanford, his daugh¬ 
ter as his onlv heir at law, as shown by administration 
* J . * | 
proceedings upon his estate in Administration Cause No. 

31294. An administrator was appointed December, 10, 
1923. | 

Amo Sanford McKee died testate on June 29, 1926, and 
by her Will admitted to probate and record on August 
26, 1926 by the Probate Division of this Court in Adminis¬ 
tration Cause 35001, she devised her estate in said land 
to her children, Amo L. McKee and Louise V. McKee, in 
fee. 

Thereafter, by deed dated February 19, 1942 anc} re¬ 
corded March 24, 1942 in Liber 7735 folio 385, the said 
Etta L. Garber, Bertha A. Miller (nee Sanford), Phyliss 
G. Thompson (nee Sanford), Amo McKee Bark (nee Amo. 
L. McKee) and Louise McKee Summers (nee Louis^ V. 
McKee), sold and conveyed said land to defendant J. 
Wilson Turner, in fee, the consideration paid b^ing 
$1200.00. Defendant J. Wilson Turner therefore avers that 
lie is the owner, in fee simple, of said land both of re 
and by adverse possession. 

Defendant J. Wilson Turner further avers that no per¬ 
sons claiming as heirs of C. Doming, or claiming through 
him in any other capacity, ever exercised any control over 
the land or by any act or deed of record asserted or (aid 
claim of ownership thereof until the year 1944. In ihat 
year two deeds were recorded whereby persons claimling 
to be heirs of C. Deming undertook to convey to plairltiff 
Marie McC. Deming, in fee, the title of which C. Deicing 
died seized in 1863. The first deed dated Augusat 29, 1944 
was recorded September 26, 1944 in Liber 8016 folio 
7 527, and the second deed dated September 27, 1944 

was recorded October 27, 1944 in Liber 8029 folio 
197. Tt is through these deeds that plaintiff Marie McC. 
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Deraing claims to have acquired the ownership of said 
land and now asserts that she “is the sole owner in fee 
of the record or proprietary title” to said land. 

Defendant J. Wilson Turner further avers, for the reas¬ 
ons aforesaid, that the heirs at law of C. Deming, and all 
other persons whomsoever claiming through him, posses¬ 
sed no right, interest, title or estate in said land on the 
dates the said conveyances were executed and recorded, 
and therefore they were ineffective to vest in plaintiff 
Marie McC. Deming any valid title or estate in said land. 

Nor has the plaintiff John R. Shields, who avers that 
he “is the owner of the last and only valid existing tax 
title to said real estate, based upon a deed from the Com¬ 
missioners of the District of Columbia to one E. N. Black, 
dated December 3, 1937 and recorded December 15, 1937 
in Liber 7181 folio 241,” any valid right, interest, title 
or estate in said land as said tax deed is invalid for the 
reason presently shown. 

It appears that the aforesaid children and descendants 
of Louisa J. Sanford failed to pay the taxes for the fiscal 
year ending June 30, 1934, of $30.27, and, as a conse¬ 
quence, the land was sold therefor by the municipal author¬ 
ities of the District of Columbia. Thereafter, pursuant to 
the sale, the Commissioners of the District of Columbia by 
deed dated December 3, 1937 and recorded December 15, 
1937 in Liber 71S1 folio 241, conveyed the land to E. N. 
Black. The Statute under which the deed was issued pro¬ 
vides that said deed “shall be admitted and held to be prima 
facie evidence of a good and perfect title in fee simple” 
to the land conveyed. 

8 But defendants aver that the said deed was not 

issued in compliance with statutory requirements 
and therefore no valid title to the land became vested in 
said Black. Said tax deed is invalid because said land was 
assessed for taxes for the fiscal year ending June 30. 
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1934 in the name of Louisa J. Sanford, as owner, arid it 
was advertised for sale and sold for said tax in her njime, 
whereas it was owned of record by Etta Sanford Gather, 
Bertha A. Sanford, Phyliss G. Thompson, Amo L. M(jKee 
and Louise V. McKee on June 30, 1933—the date saidl as- 
sessment was made—and also owned by them at the time 
it was advertised and sold for said tax, of which the asses¬ 
sing and municipal authorities of the District of Columbia 
had actual official record notice. 

Defendants aver that the aforesaid assessment of said 
land on June 30, 1933 for taxes for the fiscal year ending 
June 30, 1934, in the name of Louisa J. Sanford, as o^ner 
thereof, followed by the advertisement and sale thereof 
in her name, by the municipal authorities of the District 
of Columbia, was not a compliance by them with the statu¬ 
tory law of the District of Columbia, effective at that time, 
governing the assessment, advertisement and sale of real 
estate for unpaid taxes, and therefore said deed, being in¬ 
valid, constitutes a cloud on defendant J. Wilson Turijer’s 
title to said property which he is entitled to have canceled 
and removed therefrom. 

While the source of plaintiff John R. Shields’ alleged 
ownership of said Black tax title is not disclosed, the land 
records show that it is vested in Harvev L. Cobb through 
the following conveyances: 

By deed dated January 10, 1938 and recorded February 
1, 193S in Liber 7194 folio 458, E. N. Black quitclaimed 
and conveyed said land to National Tax Investment Cor¬ 
poration, and by deed dated June 10, 1944 and recorded 
June 12, 1944 in Liber 7978 folio 455, said Corpora- 
9 tion quitclaimed and conveyed said land to Ha rvev 
L. Cobb. 

Doubtless the plaintiff John R. Shields has either an 
unrecorded deed from Harvey L. Cobb or a contract ob¬ 
ligating him to convey the land. As Harvey L. Cobb is 
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not a party to this action, defendant J. Wilson Turner is 
moving to bring him in as a party defendant in order that 
the rights under the Black tax deed of the said John K. 
Shields and Harvey L. Cobb may be determined and the 
said Cobb too become bound by the final judgment of the 
Court regarding the invalidity of the Black tax deed under 
which he and said Shields both claim. 

3. Answering paragraph 3 of the complaint, defendants 
state that defendant J. Wilson Turner claims the entire 
title of the lot in fee simple, as aforesaid, and not merely 
an interest therein. 

4. Defendant Washington Highlands Construction Com¬ 

pany avers that it holds the title of the land acquired under 
tax deed made by the Commissioners of the District of 
Columbia to Michael I. Weller, dated February 27, 1903 
and recorded May 19, 1903 in Liber 2731 folio 166, issued 
pursuant to a sale of the land in 1899 for the tax assessed 
against it in the name of C. Deming for the year ending 
June 30, 1898, for the use and benefit of defendant J. 
Wilson Turner. No reasons are assigned by plaintiffs to 
show the invalidity of this deed and no tender is made by 
them. This equally applies to the allegations of paragraph 
3. ‘ 

5. Defendants deny the allegations of paragraph 5. 

6. Defendants deny the allegations of paragraph 6. 
Further answering this paragraph, defendants aver that 
the deed of trust therein mentioned is a valid and subsist¬ 
ing obligation securing the payment of a present indebted¬ 
ness of $1250.00 owing by the defendant J. Wilson 

10 Turner, which represents money he borrowed to pay 
the purchase price of said land in 1942 and expenses 
in connection therewith. 

7. Defendants allege that they are without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations contained in paragraph 7 of the com¬ 
plaint. 





Defense No. 1 


The plaintiffs, singly and jointly, have no valid interest, 
title or estate of record or otherwise in or to the |land 
described in the complaint, and therefore they arej not 
entitled to any relief. 

DefenseNo. 2 

The Commissioners’ deed to Louisa J. Sanford expunged 
and divested the heirs at law of C. Deming of their title 
to said land, therefore the deeds under which plaintiff 
Marie McC. Deming claims title were ineffectual to vest 
any valid title in her to said land. 

| 

Defense No. 3 

I 

i 

Defendant J. Wilson Turner is the owner of recoril, in 
fee, of the land. 

Defense No. 4 


Defendant J. Wilson Turner is also the owner of) the 
land in fee, by adverse possession, against the plaintiff 
Marie McC. Deming. 


Defense No. 5 


The Commissioners’ Deed to E. N. Black is invalid and 
no valid title to the land passed to him thereunder and 
none is vested in those claiming under or through hint. 
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Defense No. 6 

The Comissioners ’ deed to E. N. Black constitutes a 
cloud upon the title of J. Wilson Turner to the land and 
should be removed as such. 
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Counterclaim 


Defendants aver that the defendant J. Wilson Turner, 
by virtue of the Commissioners ’ deed to Louise J. Sanford, 
as set out in the foregoing answer, is the owner in fee, of 
record, of the land described in the complaint. 

Defendants aver that J. Wilson Turner is also the owner 

of said land in fee, by adverse possession, against the 
plaintiff Marie McC. Deming and those under and through 
whom she claims title. 

Defendants aver that the said Commissioners’ deed to 
Louisa J. Sanford expunged and divested all right, in¬ 
terest, title or estate in the land of the heirs of C. Deming, 
and the plaintiff Marie McC. Deming, who claims through 
said heirs, acquired no valid estate in the land under her 
deeds aforesaid. 

Defendants aver that the Commissioners’ deed to E. N. 
Black is invalid and constitutes a cloud on the title of J. 
Wilson Turner to said land which he is entitled to have 
canceled and removed. 

Accordingly, J. Wilson Tiirner demands: 

1. That it be adjudged and decreed that the aforesaid 
Commissioners’ deed to Louisa J. Sanford expunged and 
divested the heirs at law of C. Deming of all of their 
title, by inheritance, to said land and that therefore the 
plaintiff Marie McC. Deming has no valid title, interest 
or estate in said land. 


2. That it be adjudged and decreed that the Commis¬ 
sioners’ deed to E. N. Black is invalid and it be brdered 
removed as a cloud upon the title of J. Wilson Tprner to 
said land. 

I 

12 3. That it be adjudged that the defendant J. 

Wilson Turner is the record owner in fee of said 
land and that it also be adjudged against the blaintiff 
Marie McC. Deming that defendant J. Wilson Turner is 
the owner of said land in fee, by adverse possession. 

4. That defendants mav have such other relief as the 
Court deems proper. 

J. Wilson Turner 

, 

George C. Gertman 
. Attorney for Defendants 
American Security Building 
730 - 15th Street 
Washington, D. C. 

District of Columbia, ss: 

T do solemnly swear that I have read the foregoing 
Answer by me subscribed in my own behalf and ip behalf 
of the other defendants and I verily believe the factfe there¬ 
in stated to be true. 

J. Wilson Turner j 

Subscribed and sworn to before me this 22 dav o|f Mav, 
A. D. 1945. 

Thomas C. Wilcox 
Notary Public, D. C. 

I 

Service of copy hereof acknowledged this 22nd day of 
May, 1945. 


John U. Gardiner 
Attorney for Plaintiffs 
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13 Order Adding Party Defendant 


This cause came on to be heard on the motion of the de¬ 
fendants for an order making Harvey L. Cobb an addition¬ 
al party defendant herein and it appearing to the Court 
that the said Harvey L. Cobb is a necessary party to the 
determination of this action, that he can he served with 
process and is subject to the venue of the Court and that 
his joinder will not deprive this Court of jurisdiction, it 
is by the Court this 29th day of May, A. D. 1945, ORDER¬ 
ED: 

1. That Harvey L. Cobb be made a party defendant to 
this action. 

2. That plaintiffs serve and file an amended 
complaint within 10 days after entry of this order. 

3. That a copy of the said amended complaint, to¬ 
gether with a copy of summons and a copy of this order 
be served upon the said Harvey L. Cobb. 

Matthew F. McGuire 
Justice 


15 Third-party Complaint 

1. Plaintiffs have filed against defendant J. Wilson 
Turner a complaint, copy of which is attached hereto as 
Exhibit A. 

2. Defendant J. Wilson Turner (third-party plaintiff) 
is the owner in fee simple, by record and adverse posses¬ 
sion, and in possession thereof by enclosure, of a parcel 
of vacant and unimproved land situated in the District of 
Columbia and known and assessed as Lot numbered 2 in 
Square numbered 1079, he having deraigned his title there¬ 
to as follows: 
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16 During the year 1901, the municipal authorities 
of the District of Columbia sold the land for the 
taxes levied against it for the fiscal year ending June 30, 
1900, assessed in the name of C. Deining, as owner, and 
thereafter, pursuant to the sale, the Commissioners |of the 
District of Columbia, pursuant to statutory law, b\f deed 
dated October 5, 1904 and recorded October 12, 1904 in 
Liber 2843 folio 348, conveyed the land to Louisa J. San¬ 
ford. The Statute under which the deed was issued pro¬ 
to be 


vides that said deed “shall be admitted and held 
prima facie evidence of a good and perfect title jn fee 
simple” to the land conveyed. 


Thereafter, for fifteen years preceding her deatli, the 
said land was assessed in the name of Louisa J. Sgnford 
as owner and she regularly paid the taxes those years, 
that during those years no other persons, by act or deed, 
exercised control over the land, and that these circum¬ 
stances. in law, were the equivalent of her possession of 
said land by enclosure and vested in her title of the land 
by adverse possession against all persons claiming under 
or through said C. Deming. Therefore, at her peath, 
Louisa J. Sanford also owned the land by adverse posses¬ 
sion. 

The title and possession thus acquired by Louisa J. 
Sanford expunged all the interests and estate in said 
property of those claiming under and through C. Deming, 
and vested in her a new and complete title to the land in 
fee simple. 

I 

Louisa J. Sanford died September 3. 1920. seized and 
possessed of said land in fee simple. By her Will plated 
.Tune 25, 1919, and admitted to probate and record Septem¬ 
ber 16, 1920 by the Probate Division of this Court ip Ad¬ 
ministration Cause 27369, Louisa J. Sanford devised said 
land, in fee, to her children, Etta Sanford Garber, Amo 
Sanford McKee, Bertha A. Sanford and Don A. Salford, 
Junior. 
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17 Don A. Sanford, Junior, died intestate on the 
24th day of November, 1923, leaving Phyliss G. 

Sanford, his daughter as his only heir at law, as shown 
by administration proceedings upon his estate in Adminis¬ 
tration Cause No. 31294. An administrator was appoint¬ 
ed December 10, 1923. 

Amo Sanford McKee died testate on June 29, 1926, and 
by her Will admitted to probate and record on August 
26, 1926 by the Probate Division of this Court in Admin¬ 
istration Cause 35001, she devised her estate in said land 
to her children, Amo L. McKee and Louise V. McKee, in 
fee. 

Thereafter, by deed dated February 19, 1942 and record¬ 
ed March 24, 1942 in Liber 7735 folio 3S5, the said Etta 
L. Garber, Bertha A. Miller (nee Sanford), Phyliss G. 
Thompson (nee Sanford), Amo McKee Bark (nee Amo L. 
McKee) and Louise McKee Summers (nee Louise V. Mc¬ 
Kee), sold and conveyed said land to defendant J. Wilson 
Turner, in fee, the consideration paid being $1200.00. De¬ 
fendant J. Wilson Turner therefore avers that he is the 
owner, in fee simple, of said land both of record and by 
adverse possession. 

Defendant J. Wilson Turner further avers that no per¬ 
sons claiming as heirs of C. Deming, or claiming through 
him in any other capacity, ever exercised any control 
over the land or by any act or deed of record asserted or 
laid claim of ownership thereof until the year 1944. Tn that 
year two deeds were recorded whereby persons claiming 
to be the heirs of C. Deming undertook to convey to 
plaintiff Marie McC. Deming, in fee. the title of which C. 
Deming died seized in 1863. The first deed dated August 
29. 1944 was recorded September 26, 1944 in Liber 8016 
folio 527, and the second deed dated September 27. 1944 
was recorded October 27.1944 in Liber 8029 folio 197. 

18 3. It appears that the aforesaid children and 
descendants of Louisa J. Sanford failed to pay the 
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taxes for the fiscal year ending June 30, 1934, of $3<t).27, 
and, as a consequence, the land was sold therefor by the 
municipal authorities of the District of Columbia. There¬ 
after, pursuant to the sale, the Commissioners of the dis¬ 
trict of Columbia by deed dated December 3, 1937 and 
recorded December 15, 1937 in Liber 7181 folio 241, (con¬ 
veyed the land to E. N. Black. The Statute under w^iich 
the deed was issued provides that said deed “shall be 
admitted and held to be prima facie evidence of a <j;ood 
and perfect title in fee simple’’ to the land conveyed. 

Defendant J. Wilson Turner avers that the said <keed 
was not issued in compliance with statutory requirements 
and therefore no valid title to the land became vested in 
said Black. Said tax deed is invalid because said |and 
was assessed for taxes for the fiscal year ending Jun^ 30, 
1934 in the name of Louisa J. Sanford, as owner, arid it 
was advertised for sale and sold for said tax in her name, 
whereas it was owned of record by Etta Sanford Garber, 
Bertha A. Sanford, Phyliss G. Thompson, Amo L. McKee 
and Louise V. McKee on June 30, 1933—the date saicj as¬ 
sessment was made—and also owned by them at the tiipe it 
was advertised and sold for said tax, of which the assessing 
and municipal authorities of the District of Columbia had 
actual official record notice. 

i 

Defendant J. Wilson Turner further avers that the 
aforesaid assessment of said land on June 30, 1933 for 
taxes for the fiscal year ending June 30, 1934, in the name 
of Louisa J. Sanford, as owner thereof, followed by the 
advertisement and sale thereof in her name, by the muriici- 
pal authorities of the District of Columbia, was not a 
compliance by them with the statutory law of the District 
of Columbia, effective at that time, governing the 
19 assessment, advertisement and sale of real estate 
for unpaid taxes, and therefore said deed, being in¬ 
valid, constitutes a cloud on defendant J. Wilson Turner’s 
title to said property which he is entitled to have canceled 
and removed therefrom. 
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4. Although the plaintiff, John R. Shields, asserts that 
he has succeeded to the ownership of the said Black tax 
title, the source of his ownership is not disclosed. Ac¬ 
cording to the land records the Black tax title is vested 
in the third party defendant, Harvey L. Cobb, who de- 
raigned the same as follows: 

By deed dated January 10, 1938 and recorded February 
1, 1938 in Liber 7194 folio 46S, E. N. Black quitclaimed and 
conveyed said land to the National Tax Investment Corp¬ 
oration, and by deed dated June 10,1944 and recorded June 
12, 1944 in Liber 7978 folio 455, said Corporation quit¬ 
claimed and conveyed said land to Harvey L. Cobb. 

Doubtless the plaintiff, John R. Shields, has either an 
unrecorded deed from Harvey L. Cobb or a contract ob¬ 
ligating him to convey the said Black tax title to said 
Shields. But, as aforesaid, as the source of plaintiff 
Shields’ title is not disclosed, Harvey L. Cobb is made a 
third-party defendant to this action in order that he may 
become bound by the final judgment entered herein. De¬ 
fendant J. Wilson Turner hereby tenders to the third- 
party defendant, Harvey L. Cobb, all taxes and interest 
thereon which he has paid the District of Columbia, or 
which his predecessors in title may have paid the District 
of Columbia. 

20 Accordingly, defendant J. Wilson Turner do- 

mands: 

(1) That it be adjudged and decreed that the Com¬ 
missioners ’ deed to E. N. Black is invalid and that it be 
ordered removed as a cloud upon the title of defendant J. 
Wilson Turner to said land. 

(2) That it be adjudged that no valid title to said land 
under the aforesaid Black tax deed is vested in the third- 
party defendant, Harvey L. Cobb. 




(3) That defendant J. Wilson Turner may have fsuch 
other and further relief in the premises as the Court deems 
proper. 

21 District of Columbia, ss: 

I do solemnly swear that l have read the forego¬ 
ing Cross-Complaint by me subscribed and T verily believe 
the facts therein stated to be true. 

J. Wilson Turner 

Subscribed and sworn to before me this 29th day of Mav, 
A. D. 1945. 

Thomas A. Wilcox 
Notary Public, D. C. 

George C. Gertman 

Attorney for ,J. Wilson Turner, 

Third-Party Plaintiff 
• 

American Security Building 
730 - 15th Street 
Washington 5. D. C. 


22 Answer Of Third Party Defendant, Harvey 
L. Cobb. To Third Party Complaint. 


1. This third party defendant, Harvey L. Cobb, for 
answer to the third party complaint filed herein agajinst 
him, says that his interests in this proceeding are prac¬ 
tically the same as the plaintiff. Shields, and as the coun¬ 
terclaim and third party complaint contain practically 
the same allegations, this third party defendant, without 
prejudice to any conflicting rights that may arise between 
him and the plaintiff, Deming, hereby adopts so much of 
the amended complaint as pertains to his agreement yith 
the plaintiff. Shields, and the legal effect of the tax sales 
and deeds mentioned therein, and also adopts as his own 
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the reply to the defendants’ counterclaim, joining with 
the plaintiffs in the relief demanded by judgment of this 
court. 

Further answering, this third party defendant says that 
his interests herein are such that it would be more con¬ 
sistent that he be aligned herein as a plaintiff, and con¬ 
sents that the court make such an order if it deems proper. 

John U. Gardiner, 

1030 Woodward Building, 
Attorney for Third Party 
Defendant, Harvey L. 
Cobb. 

Service of a copy of the foregoing 
third party answer admitted this 20th 
day of June, 1945. 

George C. Gertman 
Attorney for Defendants and 
third party Plaintiff, Turner. 


23 Plaintiffs’ Reply To Counterclaim 


1. The plaintiffs deny that defendant, J. Wilson 
Turner, is the owner in fee simple of the real estate in 
question either through the Commissioners’ deed to Louisa 
J. Sanford or by adverse possession: they deny that the 
said Commissioners’ deed expunged the interest of the 
heirs of Chester Deming therein, and state that the Com¬ 
missioners’ deed to E. N. Black was valid under the law and 
expunged all interests claimed by the defendants through 
the several tax deeds under which they claim; that the 
sale to Black was legal and in compliance with existing 
law; that the assessment of said real estate in the name of 
Louisa J. Sanford was proper and in compliance with law 
for the following reasons; 
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First: That the said Sanford by the residuary clause 
of her said will left said real estate to her four children as 
tenants in common; that the same was never partitioned 
or divided and always remained undivided property;! that 
some three years after the death of said Louisa J. Sanford 
her son Don A. Sanford, Jr. died and his interest in said 
real estate passed to his daughter Phyllis; and somk six 
years after the death of said Louisa .J. Sanford her 
daughter Amo S. McKee died and her interest passed to 
her two children, Amo and Louise, so that at the tinie of 
the sale to Black for taxes due for the year ending .June 
30, 1934, the said real estate was owned by Etta San- 
24 ford Garber, Bertha A. Sanford, Phyllis G. Thomp¬ 
son, who owned an undivided one fourth each,! and 
Amo L. McKee and Louise V. McKee, who owned an un¬ 
divided one eighth each, as tenants in common, and this 
was the situation at the time of the said assessment iii the 
years 1933 and 1934, and the sale to Black for the [1934 
taxes; and the said real estate never having been partition¬ 
ed or divided the assessment in the name of the deceased 
owner was proper and in accordance with law. 

Second: That nowhere in the said administration pro¬ 
ceedings on the estate of the said Louisa J. Sanford is 
there any mention of the real estate in question, and no 
way of telling if the J^ouisa J. Sanford in whose name said 
property was carried on the assessment records was the 
same person as the deceased Louise J. Sanford. This ap¬ 
plies also to the administration proceedings mentioned 
in said counterclaim on the estate of Don A. Sanford,] Jr. 
and Amo S. McKee. 

2. That the said Commissioners’ deed to Black being 
valid and lawful not only expunged all right, title and in¬ 
terest of the said Louise J. Sanford, her heirs and de¬ 
visees, and those claiming under or through them unider 
said tax deed to Louise J. Sanford, but also expunged kny 
interest they might have had by adverse possession, and 
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him a new and complete title to said real estate in fee 
simple. 

3. Plaintiffs deny that the mere payment of taxes on 
said real estate for a period of fifteen years ripens the 
Sanford interest into a title by adverse possession; that 
the payment of taxes for the period mentioned in the 
counterclaim is all the Sanford interest can claim, as 
neither the said Louise J. Sanford or any one claiming 
through or under her ever set foot on said real estate, 
or exercised any physical control over said real estate 
either in person or by agent; and said real estate has re¬ 
mained as it was at the time of the death of the said 
Chester Deming until the present time, and has never 
been used for any purpose or changed in any manner. 

4. That the defendants have lost any rights they 
25 may have had through the Sanford interest by 
laches; that since the year 1934 the defendants have 
paid no taxes on said real estate, except in one instance 
when one of the local title companies paid the taxes for 
the year ending June 30, 1942, for the account of one R. 
W. Beall; and plaintiffs could not find out who had paid 
same until after this civil action had been filed and the 
defendants were before the court: and the defendants hav¬ 
ing paid no taxes on said real estate, except as stated, 
made no claim to same and in no way attempted to enforce 
any alleged right until the filing of this action, but kept 
silent and passive knowing that the interests derived 
through the said Black deed were paying the taxes and 
claiming the property, they are barred by their neglect 
from asserting any right thereto at this time. 

5. The plaintiffs have no knowledge sufficient to form a 
belief as to the right of the defendants among themselves 
through the respective tax deeds set forth in this proceed¬ 
ing. 

John F .Gardiner, 

1030 Woodward Building. 

Attorn p u for Plaintiffs. 
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Service of a copy of the foregoing reply admitted this 
20th day of June, 1945. 

George C. Gertman, 
Attorney for Defemwnts. 


26 Amended Complaint. To Remove Clouds From 
Real Estate, Filed Pursuant To Order of Court .. j 

I 

i 

1. This court has jurisdiction over the subject matter 
of this civil action under sections 301 and 325 of Title II 
of the District of Columbia Code (1940 editioii). 

27 2. The plaintiff, Marie McC. Deming, is thejsole 
owner in fee simple of the record or proprietary 

title to original Lot numbered Two (2) in Square numbered 
'fen hundred and seventy-nine (1079), located in the Dis¬ 
trict of Columbia; and the plaintiff, John R. Shield^, is 
the owner of the last and only valid existing tax {title 
to said real estate, and based upon a deed from the Com¬ 
missioners of the District of Columbia to one E. N. Black, 
dated December 3, 1937, and recorded in Liber 7isj at 
folio 241 of the land records of the District of Columbia. 
That the said real estate was duly and lawfully sold and 
conveyed by said Commissioners to the said E. N. Bljiek, 
all provisions of law being duly complied with, and the 
holders of the said tax title of said E. N. Black have paid 
all taxes and public charges thereon since said sale and 
conveyance: and the plaintiffs by joining and combining 
their said respective interests and titles in and to s^aid 
real estate have between them a good and complete record 
title in fee simple to the said real estate. 

3. That the plaintiff Shields* claim to said real estate 
is based upon a contract with the third party defendant, 
Harvey L. Cobb, whereby the said Cobb is obligated to 
convey said real estate to the said Shields upon the pjiv- 
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ment of a sum named in said contract at any time prior 
to September 1, 1945, said option providing that it will be 
extended for additional periods of six months each from 
September 1st, 1945, upon payment of $100.00 for each ex¬ 
tension. 

4. That the defendant, J. Wilson Turner, claims an 
interest in said real estate, basing his alleged claim upon 
a tax deed from the said Commissioners of the District of 

Columbia to one Louise A. Sanford, dated October 

28 5, 1904, and recorded in Liber 2S43 at folio 348 of 

said land records, the said Turner claiming to have 
such interest as the said Sanford had under said tax deed 
to her. 

5. That the defendant, Washington Highlands Con¬ 
struction Company, claims an interest in said real estate, 
basing its alleged claim upon a tax deed from said Com¬ 
missioners to one Michael I. Weller, dated February 27, 
1903, and recorded in Liber 2731 at folio 166 of said land 
records, it claiming to have such interest as the said Weller 
had under said tax deed to him. 

6. That the interest of both of said defendants, J. Wil¬ 
son Turner and Washington Highlands Construction Com¬ 
pany, under the said tax deeds to the said Sanford and 
Weller, respectively, have long since been extinguished and 
expunged under the law through their failure to pay the 
taxes assessed against said real estate, and the sale for 
delinquent taxes and the deed subsequent thereto to the 
said E. N. Black aforesaid, which is now the only valid 
tax lien or tax title affecting said real estate and outstand¬ 
ing against the same. 

7. That the defendant, Claire Kennedy, is sued herein 
as the party allegedly secured under a certain deed of trust 
made by the said defendant, ,T. Wilson Turner and wife 
Juanita A. Turner, dated March 11, 1942, and recorded 
March 24, 1942. among said land records in Tuber 7735 



folio 387, and which the plaintiffs believe contains untrue 
and false statements as to the consideration and anjount 
purporting to be secured thereby; the defendants, *fesse 
W. Rawlings and Donald S. Nash, being sued as the trus¬ 
tees named in said deed of trust, the validity of Which 
is dependent upon the extinct interest of the said J. Wilson 
Turner and is therefore void and of no effect agjainst 
the said real estate. 


29 8. That the plaintiffs have a purchaser for said 

real estate, but by reason of the fact that the said 
extinct tax claims and deed of trust based therein appear 
as liens of record against said real estate and cloud plain¬ 
tiffs’ title thereto, the said real estate is not marketable 
until such clouds are removed from the said land records 
and declared invalid and of no effect as to said real estate 
by judgment of this court. 

Wherefore plaintiffs demand: 

1. That this court by its judgment order, adjudge' and 
declare the said tax liens of the respective defendants, 
including the said deed of trust, to be invalid and o|f no 
effect, and that said real estate be relieved, released and 
discharged from the effect and operation thereof. 

2. That the plaintiffs have such other and further 
judgments and orders as the nature and exigencies of] the 
case may require. 

John U. Gardiner, 


Attorney for Plaintiffs , 
Room 1030 
Woodward Building. 


Received a copy of this amended Complaint this 
day of June, 1945. 


G. C. Gertman, 


Attorney for Defendants. 


1th 
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30 Motion of Plaintiffs and Third Party Defendant 
For Summary Judgment on the Pleadings 

Comes now the plaintiffs and third party defendant, by 
their attorney, and move the court to enter a summary 
judgment in their favor in accordance with the demands 
set forth in the amended complaint, and for reason assigns: 

1. That it appears from the record herein, especially 
from the answer of the defendants, that the tax deed from 
the Commissioners of the District of Columbia to E. N. 
Black, under which the plaintiff Shields and third party 
defendant Cobb claim, is valid and lawful, and extinguishes 
all rights asserted by the defendants to the real estate 
involved herein. 

2. That the tax deed under which the plaintiff Shields 
and third party defendant Cobb claim vests a new and 
complete title in fee simple to said real estate, and ex¬ 
punges and extinguishes all interests derived by the de¬ 
fendants under and through prior tax deeds and convey¬ 
ances. 

John U. Gardiner. 

1030 Woodward Building, 

Attorney for Plaintiffs and 

Third Party Defendant. 

I do hereby certify that I mailed this 6th day of October, 
1945, a copy of the above motion with points and author¬ 
ities attached, postage paid, to George C. Gertman, at¬ 
torney for the defendants, addressed to him at his office, 
American Security & Trust Building, Washington, D. C. 

John V . Gardiner. 

Attorney for Plaintiffs and 

3 rd Party Defendant. 









35 Reply of the Defendants to the Motion of the I 
Plaintiffs and Third Party Defendant Cobb I 
For Summary Judgment Upon the Pleadings, i 

The judgment demanded is the relief prayed for pv the 
original and amended complaints. 

1. The decisive question in this case is whether the 
assessment of Lot 2 in Square 1079 in the name of Louisa 
J. Sanford, as owner, made on June 30, 1933 for the taxes 
for the fiscal year ending June 30, 1934 was a compliance 
with the requirements of Sec. 696, Title 20, 1929 |D. C. 
Code. 


2. Louisa J. Sanford acquired title to the lot from the 


Commissioners of the District of Columbia by deed dated 
October 5, 1904 and which was recorded in the Oflice of 
the Recorder of Deeds of the District of Columbia on 
October 12, 1904 in Liber 2843 folio 348, the deed being 


issued to her pursuant to the sale of the lot for the j taxes 


for the year ending June 30, 1900. 


The lot was assessed 


in the name of C. Deming, as owner, for the taxes fpr the 
year ending June 30, 1900. This assessment was proper 
as Deming left no Will, nor were there any adminis- 
36 tration proceedings upon his estate, and there! is no 
showing that the Assessor was given notice hf his 
death or who were his heirs. Tn Miller Development Com¬ 
pany v. Emig Properties Corporation , 77 App. D. (T. 205, 
134F. (2) 36, decided in 1943, the Court, construing the 
aforesaid assessment statute, said: 

“It was proper for the Commissioners to assess the lots 
for the 1922 taxes in the names of the deceased ‘owners’ 
because the wills had not then been probated, and it is 
not shown that the Commissioners were given notice of 
their deaths or who were to be ‘owners’ under their wills.” 

i 

Indeed the validitv of the deed to Louisa J. Sanford is 
not questioned either by the plaintiffs or the third Iparty 
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defendant Cobb, and it is the law that “title evidenced 
by a tax deed given in compliance with the statutory re¬ 
quirements expunges all the interests which spring from 
the record title and vests in the holder a new and complete 
title to the property in fee simple.” Miller Development 
Company v. Emig Properties Corporation, supra. 

Therefore the Sanford tax deed cut out and extinguished 
all rights, title and estate of C. Deming’s heirs in and to 
said lot and they possessed no estate therein to convey 
to the plaintiff Deming when they executed and delivered 
the 1944 deeds. 

3. Louisa J. Sanford died September 3, 1920, seized 
and possessed of said lot in fee simple. She left a Will 
dated June 25, 1919 and admitted to probate and record 
September 16, 1920 by the Probate Division of this Court 
in Administration Cause 27396. By this Will she devised 
the lot in fee to her children by name as tenants in com¬ 
mon, and the administration proceedings upon her estate 
show that they all survived her. 

4. Notwithstanding the death of Louisa J. Sanford and 
the probate of her Will in 1920_, the municipal 

37 authorities of the District of Columbia continued 
to assess the lot to and in the name of Louisa J. 
Sanford as owner. 

As the Sanford children omitted to pay the taxes, $30.27, 
assessed June 30. 1933 for the year ending June 30, 1934 
in the name of Louisa J. Sanford as owner thereof, the 
lot was advertised and sold in her name for that tax and 
later, pursuant to the sale, the Commissioners of the Dis¬ 
trict of Columbia, by deed dated December 3. 1937 and re¬ 
corded December 15, 1937 in Liber 7181 folio 241. conveyed 
the lot in fee to E. N. Black. 

5. It is the plaintiffs* contention “that the assessment 
of said real estate in the name of Louisa J. Sanford was 
proper and in compliance with law.” Whereas it is the 



defendants’ contention that the assessment of the ldt for 
the taxes for the year ending June 30, 1034 in the name of 
Louisa J. Sanford was improper and not a compliance 
with the statutory requirements governing the assessment 
of real estate in the District of Columbia. ! 


The Statute, Sec. GOG, Title 20, 1920 D.C. Code, under 
which the lot \vas assessed for the 1934 taxes, provides: 
‘‘Assessments to be made in the name of the owner.]—All 
real property in the District of Columbia, except as here¬ 
inafter provided, shall be assessed in the name of the 
owner, or trustee or trustees of the owner thereof. All 
undivided real property of a deceased person may be asses¬ 
sed in the name of such deceased person until the same is 
divided, according to law, or has otherwise passed into 
the possession of some other person or persons: and all 
real property, the ownership of which is unknown, shall 
be assessed ‘owner unknown.' 1 ** (Aug. 14. 1894, 28 >8tat. 
2*2. o.2S7. ser.l.) i 


G. It stands admitted by the plaintiffs ami the third 
party defendant Cobb that the municipal authorities ojT the 
District of Columbia had actual, official, record j not- 
38 ice on June 30, 1033—the date the assessment was 
made of the taxes for the year ending June 30. 1934 
—that the lot was then owned by Etta Sanford Garber, 
Bertha A. Sanford. Phyliss G. Thompson, Amo L. McKee 
and Louise V. McKee. Upon this phase of the case the 
defendants alleged in their answer: 


“But defendants aver that the said deed was not issued 
in compliance with statutory requirements and therefore 
no valid title to the land became vested in said Black. 
Said tax deed is invalid because said land was assess¬ 
ed for taxes for the fiscal year ending June 30th. ^034 
in the name of Louisa J. Sanford, as owner, and it was 
advertised for sale and sold for said tax in her n4me, 
whereas it was owned of record by Etta Sanford Garber, 



30 


Bertha A. Sanford, Phyliss G. Thompson, Amo L. McKee 
and Louise V. McKee on June 30, 1933—the date said as¬ 
sessment was made—and also owned by them at the time 
it was advertised and sold for said tax, of which the asses¬ 
sing and municipal authorities of the District of Columbia 
had actual official record notice. 

“Defendants aver that the aforesaid assessment of said 
land on June 30, 1933 for taxes for the fiscal year ending 
June 30, 1934, in the name of Louisa J. Sanford, as owner 
thereof, followed by the advertisement and sale thereof 
in her name, by the municipal authorities of the District 
of Columbia, was not a compliance by them with the statu¬ 
tory law of the District of Columbia, effective at that time, 
governing the assessment, advertisement and sale of real 
estate for unpaid taxes, and therefore said deed, being 
invalid, constitutes a cloud on defendant J. Wilson Tur¬ 
ner’s title to said property which he is entitled to have 
cancelled and removed therefrom.” 

7. “Unquestionably taxes must be assessed in the name 
of the record owner of the property.” Trpprr r. Fraser, 
63 App. D. C. 174, 70 F. (2) 778. 

In order to keep the municipal authorities abreast of 
the devolution of the title and ownership of real estate 
through deeds, wills and court decrees. Congress enacted 
Sec. 677, Title 20, 1929 D. C. Code, which provides: 

39 “Surveyor's office to make daily transcripts of rec¬ 
ords of deeds, etc.—For the purpose of keeping said 
books constantly current and up to date, the said commis¬ 
sioners shall cause an employee of the surveyor’s office to 
make daily transcripts of all deeds of conveyance, wills, 
condemnations, decrees, and other instruments or proceed¬ 
ings by which boundaries are changed: for which purpose, 
such employee of the surveyor’s office shall at all times 
during business hours have full and free access to all 
records of the recorder of deeds, register of wills, clerk of 
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the Supreme Court, marshal, and other officials; and the 
surveyor shall furnish to the assessor a copy of such ti^ans- 
script, from which a duplicate set of taxation and assess¬ 
ment plat books shall be maintained by the said assessor: 
Provided, That the current series of taxation and assess¬ 
ment plat books in the surveyor’s office shall be the stand¬ 
ard book of reference for all purposes of assessment and 
taxation by all departments of the government of the 
District of Columbia.*’ (Feb. 23, 1905, 33 Stat. 738, c. 735, 


sec. 4.) 

Therefore, following the date of the probate of Louisa 
•J. Sanford’s Will, the Assessor was required to ascertain 
the real or new owners through the sources provided by 
the above statute. Miller Development Company r. F.'miy 
Properties Corporation, ante. 

8. Upon the probate of Louisa J. Sanford’s Will, her 
ownership and title ceased and the title and ownership 
of the lot became vested, according to law, in new owners— 
her devisees—i.e., it “passed into the possession of some 
other person or persons.” 

9. By her Will, Louisa J. Sanford divided the lot 
among her four named children—devisees—as tenants in 
common, whereupon they became seized of the whole there¬ 
of as owners and their ownership carried possession. “An 
estate in possession exists when the owner has an immed¬ 
iate right to the possession of the land.’’ Sec. 2(17. ’f'itle 
25. 1929 D. C. Code. 

10. If Louisa J. Sanford had died intestate and 
40 there had been no administration proceedings upon 
her estate showing who her heirs and into whose 
possession her property would pass by operation of law, 
as was the case with C. Deming’s estate, it would have 
been proper for the municipal authorities of the District 
of Columbia under the statute to continue to assess the 
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property in her name. Miller Development Company v. 
Emig Properties Corporation , ante . 

11. The plaintiffs and Cobb argue that as the lot was 
not physically divided among the devisees thereof into 
parts (partitioned in kind), it continued to be undivided 
property. 

A simple test demonstrates the fallacy of the argument. 
Suppose the lot was improved by a house—therefore in¬ 
capable of a division in kind—would it be classified as un¬ 
divided property for taxation purposes? The property 
stood divided according to law upon the probate of Mrs. 
Sanford’s Will. 

The word “divide’' does not import a physical seggre- 
gation into distinct parts. In re Spreckels Estate, 102 Cal. 
559, 123 P. 371, 373. Compare Sullivan r. Sullivan, 00 N. Y. 
37: Bailey v. Bond, 77 F. 409: Elliott v. Spinney , 09 Me. 31. 

Accordingly, it is respectfully submitted that the motion 
must be denied on the ground that the assessment of the 
real estate for the taxes for the year ending June 30, 1934 
in the name of Louisa J. Sanford, as owner, was improper 
and not a compliance with the mandatory requirements of 
the taxing statute. 

George C. Gertman, 

Attorney for Defendants, 

American Security Building. 

730 1.5th Street. 

Washington. D. ('. 


Opinion 


41 John IT. Gardiner. Esq., for plaintiffs. 

George C. Gertman. Esq., for defendants. 
This is an action to remove cloud on title. 


! 
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I 

The matter came on to be heard on a motion by the plain¬ 
tiffs and the third-party defendant, entitled “Motion for 
Summary Judgment on the Pleadings”. It should b^ ob¬ 
served, however, that motions for summary judgment and 
motions for judgment on the pleadings are two distinct 
proceedings. The former are governed by Rule 56 ofj the 
Federal Rules of Civil Procedure. On such an application, 
the moving party is not limited to the pleadings, but may 
bring in additional material, such as affidavits, depositions, 
admissions, and similar matters. Motions for judgment 
on the pleadings are regulated by Rule 12(c) and are de¬ 
termined solely on the pleadings. When such a motion is 
made by the plaintiff, it is equivalent to a demurrer to the 
answer. The motion in this case will be treated as 
42 a motion for judgment on the pleadings, which ap¬ 
parently it was intended to be. 

The last pleading in the case is an amended complaint, 
to which no answer has been filed. Ordinarily, either an 
answer should be interposed to an amended complaint 1 , or 
a stipulation should be made that the answer to the original 
complaint shall stand as the answer to the amended com¬ 
plaint. The fact that both parties presented this motion as 
though the original answer was responsive to the amended 
complaint, is equivalent to such an implied stipulation or 
a tacit acquiescence. The court will, therefore, proceecf on 
the assumption that the answer to the original complaint 
is to be regarded as being also an answer to the amended 
complaint. The pertinent facts are pleaded at length in the 
answer, and. assuming the material allegations of fact in 
the answer to he true, the question is whether on these 
facts the plaintiffs are entitled to judgment. 

This action involves the validity of a tax deed made 
by the Commissioners of the District of Columbia, dated 
December 3, 1937. and covering Lot 2 in Square 1079j in 
the city of Washington. The plaintiffs and the third nqrty 
defendant are successors of the original owner of the pijop- 
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erty, as well as successors of the grantee named in the tax 
deed, which is based on an assessment for taxes for the 
year 1934. The defendant, J. Wilson Turner, is the grantee 
of the devisees of one Louisa J. Sanford, who had title to 
the property, and who devised it by will to her four chil¬ 
dren, from whom Turner derives his title. The problem 
presented for solution is the validity of the tax deed under 
which the plaintiffs and the third-party defendant 
43 hold. If the tax deed is valid, the rights of Louisa 
J. Sanford’s devisees were extinguished and the 
defendant Turner did not acquire good title from them. 
On the other hand, if the tax deed is invalid, Louisa J. 
Sanford’s devisees retained title to the property and their 
title passed by deed to the defendant Turner. The validity 
of the tax deed in turn depends on the validity of the tax 
assessment, pursuant to which the property was sold for 
non-payment of taxes. 

Louisa J. Sanford died on September 3, 1920. By will, 
which was admitted to probate on September 16, 1920, the 
property was devised to her four children. The taxing 
authorities of the District of Columbia continued, however, 
to assess the property for taxes in the name of Louisa 
J. Sanford until 1934. During the intervening years the 
children of Louisa J. Sanford paid the taxes on the prop¬ 
erty, but on their failure to do so for 1934, the property 
was sold for non-payment of taxes to one Black, from 
whom the third-party defendant and the plaintiff Shields 
derive their rights. It is claimed by the plaintiffs that 
the assessment was void because it was made in the name 
of the prior deceased owner instead of in the name of the 
persons to whom the property was devised and who were 
the owners in fact. On the other hand, the defendants con¬ 
tend that this procedure was sanctioned by law and that, 
therefore, the assessment was valid. 

The validity of the assessment depends on the provi¬ 
sions of Title 47. Section 701, of the District of Columbia 
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Code (1940 Ed.), the pertinent portion of which reads as 
follows: 

“All real property in the District of Columbia, except 
as hereinafter provided, shall be assessed in the nanuf of 
the owner, or trustee or trustees of the owner there- 
44 of. All undivided real property of a deceased person 
may be assessed in the name of such deceased peijson 
until the same is divided, according to law, or has other¬ 
wise passed into the possession of some other person) or 
persons: . . . (Emphasis supplied.) 

It will be observed that undivided real property «Jf a 
deceased person may be assessed in the name of the de¬ 
ceased until the property is divided. The question to he 
determined, therefore, is whether property held by two or 
more persons as tenants in common, as was the ease in ihis 
instance, is to be regarded as undivided real property. | 

A tenant in common owns an undivided interest in jthe 
property. 

Digbv in his History of the T.nu' of Rea! Property states 

(p. 276): 

“From the earliest times, it must have been common 
for two or more persons to have undivided interests! of 
some kind in land. By the time of Littleton three kijids 
of undivided ownership had come to Ik* distinguished! as 
having different attributes. The persons entitled are called 

joint tenants , tenants in common , coparceners .The point 

of resemblance between the three kinds is that the co-own¬ 
ers have no separate estate or interest in any distinct por¬ 
tion of the land over which they have simultaneously rights 
of property, they are each interested, according to the ex¬ 
tent of their share, in every part of the whole land and jits 
porceeds.” 

Black’ Law Dictionary (3d Ed.) 1777 contains the fol¬ 
lowing definition: 
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“An undivided right or title, or a title to an undivided 
portion of an estate, is that owned by one of two or more 
tenants in common or joint tenants before partition.” 

45 Bouvier’s Law Dictionary (Third Revision), Vol¬ 
ume 2, p. 3352, defines the word “undivided” as 

follows: 

“Held by the same title by two or more persons, whether 
their rights are equal as to value or quantity, or unequal.” 

It follows that property owned by tenants in common 
must be deemed to be undivided property within the mean¬ 
ing of the statute. Until a partition takes place, or there 
is a conveyance by the tenants in common vesting the 
entire title in one person, the property remains undivided 
in the eyes of the law. Consequently, under the circum¬ 
stances of this case, the tax assessment in the name of 
the deceased owner complied with the statutory require¬ 
ment. 

Any other construction would render the statute futile 
and almost worthless from a practical standpoint, since 
it is difficult to conceive of real property in the District 
of Columbia which is undivided in the legal sense unless 
it is property owned by tenants in common or joint 
tenants. It is understood to be the contention of the de¬ 
fendants that the property should be deemed to have been 
undivided only between the death of Louisa J. Sanford 
and the probate of her will. There seems to be no logical 
basis for drawing the line at this point and no authority 
is cited to sustain this position. The restricted interpre¬ 
tation urged by the defendants would render the statute 
applicable to a very confined and small group of situations, 
and would not achieve the objective for which it was mani¬ 
festly intended, namely, to relieve the taxing authorities 
of the burden of tracing heirs and devisees and their 
heirs and devisees, all of whom may own undivided 

46 interests in the same property. Property owners 
are not prejudiced because the statute places them 



on notice that the assessment will be carried on the i'olls 
in the name of the deceased owner. This fact is well il¬ 
lustrated in the instant case, as it appears that for many 
years Louisa J. Sanford’s devisees were paying taxes on 
the property, although it was assessed in the name of their 
testator. 

The decision in Miller Development Co. r. Emig Proper¬ 
ties Corp., 77 App. D. C. 205, on which the defendants re¬ 
ly, is not inconsistent with the conclusion here reacjhed 
and does not support their position. The question | in¬ 
volved in that case was whether it was proper to assess 
property in the name of a deceased owner before his will 
had been probated. The answer was in the affirmative. 
The present problem was not before the court. 

It is in the interest of the community that stability jand 
repose of titles to real property should be maintained jsind 
that they should not be upset on mere technicalities. This 
proposition is applicable to tax titles. The grantee in 
a tax deed is no mere purchaser of a law suit. His title 
is worthy of as much respect as a title derived from a grant 
of any other type. Tf the proceedings on which the tax 
sale is predicated substantially comply with the statutory 
directions, the courts should not be astute to search jfor 
technical grounds on which to set aside the convevanctf. 

In addition to pleading in narrative form the facts re¬ 
lating to the state of the title, the answer also contains 
a number of affirmative defenses. All of them, however, 
sot forth solely conclusions of law and are. therefore, 
insufficient. 

4-7 The plaintiffs and the third-party defendant must 
be deemed to have valid title to the property. The 
motion of the plaintiffs and the third-party defendant Ifor 
judgment on the pleadings is granted. 

Alexander Holtzoff 
Associate Justice. 


November 26. 1945. 
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51 Final Judgment Removing 

Clouds From Title 

This civil action came on to be heard at this term of 
court on the motion of the plaintiffs and third party de¬ 
fendant for a summary judgment on the pleadings, and 
having been argued in open court by cousel for the re¬ 
spective parties and submitted, the court finds as follows: 

1. That the assessment and sale of the real estate in¬ 
volved to E. N. Black, as set forth in the amended com¬ 
plaint, to wit, Original Lot numbered two in Square num¬ 
bered Ten hundred and seventy nine, in the District of 
Columbia, in the name of Louisa J. Sanford, was lawful 
and valid under existing law. 

2. That the tax deed to the said E. N. Black set forth 
in said amended complaint, and based upon said assess¬ 
ment and sale, is a valid and lawful deed, and vested in 
the said E. N. Black a new and perfect title in fee simple 
to said real estate, and expunged and extinguished all 
interests of the respective defendants based upon respec¬ 
tive tax interests through which they claim. 

3. That the respective interests claimed by the defen¬ 
dants as set forth in the amended complaint, including the 
deed of trust mentioned therein, are clouds of record upon 
the title claimed by the plaintiffs, which plaintiffs are 
entitled to have removed. 

Therefore, It is this 30th day of November 1945, AD¬ 
JUDGED and ORDERED, That the said motion of the 
plaintiffs and third party defendant be. and it is hereby, 
granted, and that the interests of said defendants in said 
real estate as claimed by them under the respective tax 
deeds and deed of trust as set forth in said amended com¬ 
plaint be, and they are hereby, declared void and of no 
effect as to the said real estate, and the said real estate 
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is hereby released and discharged from the effect 

52 and operation of all of said liens and charges ncjw 

of record against said property, including said de^d 

of trust, as set forth in the said amended complaint. 

* 

Alexander Holtzoff 
Justice 

i 

Received a copy of the foregoing judgment order thlis 
28th day of November 1945, with oral notice that the same 
would be presented for signature to Justice Holtzoff 4n 
November 30, 1945, at TEN o’clock, A. M. in open coui|t, 
or as soon thereafter as counsel can be heard. 

G. C. Gertman, 

Attorney for Defendants. 

53 Points Relied On By Defendants Upon Their 

Appeal To The United States Court Of 

Appeals For The District Of Columbia 

From The Final Judgment Entered 

Herein On November 30, 1945 

’ I 

j 

Point 1. The District Court erred in granting to tlje 
plaintiffs and the third party defendant, either collectively 
or singly, the relief they demanded. j 

Point 2. The District Court erred in adjudging thdt 
the assessment of the real estate in the name of Louisa J. 
Sanford, as owner, for the taxes for the year ending June 
30. 1934. complied with Sec. 701, Title 47. 1940 D. C. CodeJ 

i 

Point 3. The District Court erred in adjudging that 
Following the probate of the Sanford Will, the Assessor 
could lawfully assess the real estate to and in the name of 
Louisa J. Sanford as owner. 

Point 4. The District Court erred in adjudging thajt 
the Commissioners’ deed to E. N. Black was lawful anfl 
mlid. 
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Point 5. The District Court erred in adjudging that 
the Commissioners’ deed to E. N. Black vested in 
54 Black a new and perfect title in fee simple to the 
real estate. 

Point 6. The District Court erred in adjudging that 
the Commissioners’ deed to E. N. Black expunged and 
extinguished the titles, interests and estates of the de¬ 
fendants in the real estate. 

Point 7. The District Court erred in adjudging that 
the deeds of the Commissioners to Weller and Sanford, 
the deed of trust given by Turner, and all estates and in¬ 
terests of the defendants based thereon, are invalid and 
void and constitute clouds upon the real estate. 

Point 8. The District Court erred in decreeing the 
cancellation of the Commissioners’ deeds to Weller and 
Sanford, the deed of trust given by Turner, and the in¬ 
terests and estates of the defendants in the real estate, 
and removing the same as clouds against the real estate. 

Point 9. The District Court erred in not denying the 
motion for summary judgment upon the pleadings on the 
ground that the defendant, J. Wilson Turner, is the owner 
in fee of the real estate, subject to the deed of trust, and 
that he is entitled to the relief sought in his verified 
pleadings. 

Point 10. The appealed decree being erroneous in law 
and in equity, it should be reversed and the District Court 
instructed to enter judgment in favor of the defendant, 
J. Wilson Turner, for the relief prayed by him. 

G. C. Gertman, 

Attorney for Defendants 

Service of copy hereof acknowledged 
this 10th day of December, 1945. 

John U. Gardiner 
Attorney for Plaintiffs and Third 
Party Defendant , Harvey L . Cohh. 
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J. WILSON TURNER, WASHINGTON HIGHLANDS 
CONSTRUCTION COMPANY, a Corporatioii, 
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BRIEF FOR APPELLEES. 


COUNTER-STATEMENT OF THE CASE. 

As appellants ’ statement is not complete, and certain 
parts are misleading, appellees supplement the same as 
follows: 

1. Appellees do not admit, as set forth in said statement), 
that Louisa J. Sanford regularly paid taxes on the real 
estate in question or that her title ripened into adverse 
possession, but deny same. 
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2. Appellants’ statement that Louisa J. Sanford devised 
the lot in question to her four children as tenants in common 
is misleading. The lot passed under a general clause of 
the will devising “all the rest and residue” of the estate. 
Nowhere in the will or administration proceedings was it 
designated or mentioned by number or square, and it would 
have been impossible for the Assessor or anyone else to 
learn from said will or administration proceeding that the 
deceased owned the lot. (Reply to Counterclaim, Appel¬ 
lants’ App. 21). 

3. Appellants say the appellees do not question the valid¬ 
ity of the Sanford tax title or possessory title. This is 
not true. The reply to the counterclaim brings both ques¬ 
tions in issue as disputed facts. (Appellants’ App. 20, 21, 
22 .) 

4. Though appellants have such tax interests as they 
claim through the Weller estate and the Sanford estate, it 
does not appear how they got the interests. This is how: 
After the Sanford heirs had defaulted for eight years in 
the taxes, and the property had been sold to Black, and 
four years after the Black deed went on record, the de¬ 
fendants set about buying up from the Weller and Sanford 
estates such interest as they had. They paid no taxes on 
the property and made no claim until this action was filed. 

SUMMARY OF ARGUMENT. 

1. The tax deed to E. N. Black was issued in conformance 
with existing law. 

2. The Assessor had the right under the law to carry the 
lot in the name of Louisa J. Sanford as it was “undivided 
property” within the meaning of the law. 

3. The appellants are estopped from questioning the 
assessment, as the Sanford heirs paid the taxes for thirteen 
years after their mother’s death without attempting to 
have any change made, they were not deceived or injured. 
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4. Appellants having paid no taxes for twelve years aije 
barred by laches from asserting any claim. 

5. All the appellants can claim is an interest in some 
tax claims long since abandoned by the original owners. 

ARGUMENT. 

1. The principal question in this case is the validity of 
the Commissioners deed to E. N. Black. If that deed }s 
valid the appellants have no case, and all other questions 
are out. The appellants concede this. 

The appellants say that the deed to Black is invalid be¬ 
cause the assessment at the time of the sale to Black wa,s 
carried in the name of Louisa J. Sanford, and she had beep 
dead for thirteen years. A number of cases are cited ijn 
support of this contention, but an examination of those 
cases discloses that the owner of the property was an in¬ 
dividual, with one exception, so that no question of un¬ 
divided property was involved. The exception, Miller De¬ 
velopment Co. v. Emig Properties Corporation, 77 App. 
D. C. 205; 134 Fed. 2nd, 36, involved two lots formerly 
owned by two sisters, individually, each lot having questionjs 
peculiar to itself. The question of undivided property, ais 
such, was not raised, argued or decided. 

The Act under which the said assessment was made, 
T. 47, Sec. 701,1940 D. C. Code, (Appellants Brief 10), cain 
have but one meaning, that is, if real property passes do 
two or more heirs or devisees it is undivided property, anft 
the Assessor may continue to carry it on the assessment 
books in the name of the deceased until divided according 
to law or it passes into the possession of some other perso^i. 
The Act is plain, and evidently for the purpose of relieving 
the Assessor from the burden of searching out numerous 
heirs or devisees. 

2. But regardless of the authority given the assessor by 
the said Act to continue the assessment of undivided prop¬ 
erty in the name of the deceased, the appellants would be 
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estopped from questioning the assessment, as, after the 
death of Louisa J. Sanford, her heirs (devisees under her 
will) continued for thirteen years to pay the taxes under 
the assessment in their mother’s name. This would be 
sufficient notice of the assessment, and they were in no way 
deceived. Miller Dev. Co. v. Emig Prop., supra. 

3. Black bought this property from the Commissioners 
twelve years ago and paid at the time all charges against it. 
Since then the appellees have carried the burden of taxes 
and charges. Eight years after Black bought the property 
and four years after his deed was recorded the appellants 
bought up the tax interests they claim under. The Weller 
interest had been abandoned since 1904, and the Sanford 
interest since 1933. And after buying said interests they 
paid no taxes, but let the appellees carry the taxes and when 
this action was filed they assert their claims to the property. 
They are barred by laches from asserting any claim now. 
Miller Dev. Co. v. Emig Prop., supra. It would almost 
appear that the appellants deliberately tried to cut out the 
interests under the Black deed. 

When you summarize this situation you have this: The 
appellees have carried the taxes on this property since and 
including the fiscal vear ending June 30, 1934. Nearlv 
twelve years. The interests the appellants claim under have 
paid nothing since the Sanford heirs paid the taxes for the 
year ending June 30, 1933. The appellants bought up the 
Weller and Sanford interests with full knowledge of the 
deed to Black, recorded some four years prior. The ap¬ 
pellants admit that there is not much strength in the Weller 
interest and stand on the Sanford interest, which would* 
appear to be just as weak. The only difference being as to 
length of time. The Weller interest having some fortv-two 
years of abandonment and the Sanford twelve. 

Counsel is of the opinion that under the decision of this 
court in the Miller-Emig case , supra, the Black deed not 
only cut out the tax interests of the appellants, but also 
cut out the proprietory title now in the appellee, Deming. 


But it can do no harm to combine the last tax title and tjhe 
record title. It makes a good clean title on the land records. 
However, the instant action is to remove clouds from ap¬ 
pellees’ title so it will be marketable, and the tax liens and 
deed of trust of the appellants are record clouds. 


John U. Gardiner, 

Attorney for Appellees, 
1030 Woodward Building. 


Washington, D. C., February 12,1946. 



